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DETAILED ACTION 
Claim Rejections - 35 USC § 103 

1 . The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

2. Claims 1-26 are rejected under 35 U.S.C. 103(a) as being unpatentable over Kraut et al 
(U.S. Reg. No. H1014) in view of Hirotomo (JP60078536), Kahn et al (U.S. Pat. No. 4,350,71 1), 
Wettlaufer (U.S. Pat. No. 6,479,092) and Phillips (U.S. Pat. No. 6,254,919). The rejections and 
references are incorporated as cited in the prior office action and further in view of Rejimbal Jr. 
et al. 

3. With regard to claim 1 , Kraut et al disclose a method of making cherries comprising the 
steps of providing brined cherries, leaching of the cherries to lower the level of residual sulfur 
dioxide of lOOppm or less, which encompasses 50ppm or less as claimed by applicant (col 1 
lines 33-34, col 2 lines 24-26), and then finally adding flavor and sugar (col 2 lines 59-61). 
However, Kraut et al failed to disclose freezing the cherries in water and using an infusion bath 
comprising cherry juice. Hirotomo teaches a fruit such as cherry having high sugar content. The 
fruit is washed with water, drained and frozen preferably within 60minutes with a quick freezer 
in order to prevent the fruit pulp from damage. It would be expected as an obvious alternative 
step as taught by Hirotomo to freeze the cherries in order to arrive at the same freezing point of 
the cherries. The frozen fruit is immersed in an aqueous solution of sucrose and hereby having a 
sugar content of 30 to 55%. Besides, freezing fruits in water is well known in the art as 
evidenced by Rejimbal Jr. et al that teach a method of preserving fruits by placing in a liquid (for 
example water) having a freezing point higher than that of the fruits (abstract, col 3 lines 10-24). 
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It would not have involved an inventive step in freezing cherries in water as instantly claimed by 
applicant. It would be obvious to one of ordinary skill in the art to modify Kraut et al with 
Hirotomo because freezing the cherries would prevent pulp damage and also it would not involve 
an inventive step to utilize cherry juice or any other type of flavor in the infusion bath because it 
depends on consumer preference. 

4. With regard to claims 2-3, Kraut et al disclose adding flavor and sugar to the processed 
cherries. However, kraut et al failed to disclose the temperature of the cherry juice. Kahn et al 
teach a method of infusing fruits such as cherries (col 1 lines 57-58) with sugar solids in infusion 
baths at a temperature from about 45°F to about 120°F (col 6 lines 5-7). Kahn et al is silent as to 
using cherry juice in the infusion process. However, it would be obvious to one of ordinary skill 
in the art to utilize cherry juice or any other type of flavor in the infusion bath in order to 
improve the texture and flavor of the final infused fruit product, or to enhance the stability of the 
fruit against possible leakage of the infused fruit during storage. 

5. With regard to claims 4 and 7, Kraut et al disclose drying the cherries in order to maintain 
only a minimum of free syrup (col 5 lines 13-18). 

6 With regard to claims 5-6, Kraut et al disclose leaching of the cherries to lower the level 
of residual sulfur dioxide of lOOppm or less, which encompasses lOppm or less as recited by 
applicant (col 1 lines 33-34, col 2 lines 24-26). 

7. With regard to claims 8-9, Kraut et al failed to disclose the moisture content of the 
cherries. However, Kahn et al teach a method of infusing fruits such as cherries, which after 
drying has a moisture content of about 15 to 28% in order to improve microbiological stability 
(col 7 lines 12-19). This range is within applicant's recited range. It would have been obvious to 
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one of ordinary skill in the art to modify Kraut et al with Kahn et al by having cherries with 
reduced moisture content in order to improve microbiological stability. 

8. With regard to claims 12-14, Kraut et al disclose that all process was accomplished in 
less than about 5 days (see claims 4 and 5). 

9. With regard to claims 1 5 and 16, Kraut et al in view of Kahn et al disclose infused cherry 
products. It would be obvious to one of ordinary skill in the art to expect that these products are 
value-added fruit products. 

10. With regard to claims 10-11, Kraut et al failed to disclose the water activity of the 
cherries. However, Wettlaufer teaches a method for infusing fruit such as cherries (col 10 lines 
27-35). In addition Wettlaufer teaches that a water activity range of 0.4-0.64 is desirable for good 
storage life of the product, which is within applicants recited range (col 9 lines 10-12). It would 
have been obvious to one of ordinary skill in the art to modify Kraut et al with Wettlaufer by 
producing cherries having a water activity in this range in order to have good storage life. 

1 1 . With regard to claims 17 and 18, Kraut et al disclose a method of making cherries 
comprising the steps of providing brined cherries, leaching of the cherries to lower the level of 
residual sulfur dioxide of lOOppm or less, which encompasses 50ppm or less as recited by 
applicant (col 1 lines 33-34, col 2 lines 24-26), and then finally adding flavor and sugar (col 2 
lines 59-61). The leached cherries are immersed in a sweetener syrup comprising a red coloring 
agent (abstract). Red cabbage juice is a well-known red coloring agent in the art and it would not 
have involved an inventive step to utilize this colorant. Kraut et al also disclose fruit solids of 
about 35 Brix to about 45 Brix (col 4 lines 66-68). However, Kraut et al failed to disclose 
freezing the cherries in water or show a pasteurizing step. Hirotomo teaches a fruit such as 
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cherry having high sugar content. The fruit is washed with water, drained and frozen preferably 
within 60minutes with a quick freezer in order to prevent the fruit pulp from damage. It would be 
expected as an obvious alternative step as taught by Hirotomo to freeze the cherries in order to 
arrive at the same freezing point of the cherries. Kahn et al teach a method of infusing fruits and 
that conventional food additives maybe added to the post-infusion bath including flavoring 
agents, colorants, etc. Suitable flavorings include caramel, fruit, etc (col 7 lines 58-64). Phillips 
teaches a method of preparing shelf-stable fruit such as tart cherries by immersing fruit in a bath 
of sugar syrup and then drying with hot air at a temperature effective for pasteurization (col 3 
lines 52-67). Kraut et al is silent as to adding lemon juice, however, it would be obvious to one 
of ordinary skill in the art to modify Kraut et al with the teachings of Hirotomo, Phillips and 
Kahn et al by utilizing any flavoring agent such as lemon juice or natural black sweet cherry 
flavor as recited by applicant and utilizing a pasteurizing step in order to impart stability of the 
product. 

12. With regard to claim 19, Kraut et al failed to disclose a pasteurization temperature. 
However, Phillips discloses pasteurizing at an effective temperature such as from about 80°C 
(176°F) to about 95°C (203°F) (col 5 lines 25-26). This range is within applicants' recited range. 
It would be obvious to one of ordinary skill in the art to expect that this temperature would be 
effective for stability of the product. Phillips is silent as to the cooling temperature. However, it 
would be obvious to one of ordinary skill in the art to expect that the product would be cooled to 
about room temperature as recited by applicant in order to complete the process. 

13. With regard to claim 20, Kraut et al failed to disclose a temperature at which to add the 
flavorant. However, it would be obvious to one of ordinary skill in the art to expect that 
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flavorants tend to destabilize at high temperatures and therefore need to be added at or near room 
temperature. 

14. With regard to claim 21, Kraut et al disclose a method of making cherries comprising the 
steps of providing brined cherries, leaching of the cherries to lower the level of residual sulfur 
dioxide of lOOppm or less, which encompasses 50ppm or less as recited by applicant (col 1 lines 
33-34, col 2 lines 24-26), and then finally adding flavor and sugar (col 2 lines 59-61). However, 
Kraut et al failed to disclose freezing the cherries and infusing in a two-step process. Hirotomo 
teaches a fruit such as cherry having high sugar content. The fruit is washed with water, drained 
and frozen preferably within 60minutes with a quick freezer in order to prevent the fruit pulp 
from damage. The frozen fruit is immersed in an aqueous solution of sucrose and hereby having 
a sugar content of 30 to 55%. It would be expected as an obvious alternative step as taught by 
Hirotomo to freeze the cherries in order to arrive at the same freezing point of the cherries. Kraut 
et al is silent as to infusing the brined cherries with red tart cherry juice. However, Kahn et al 
teach a method of infusing fruits with food additives including flavoring agents, colorants, etc. 
Suitable flavorings include caramel, fruit, etc (col 7 lines 58-64). The infusion process maybe 
limited to the use of two infusion baths so long as the about 32-55% water-soluble solids content 
is reached in the fruit (col 4 lines 1-5). Kahn et al further teach that the fruit is immersed in the 
first bath until equilibrium is attained and then immersed in a second bath until equilibrium is 
attained. Kahn et al is silent as to the period of time this takes. However, it would be expected 
that the greater the level of Brix in the infusion bath, the lesser the amount of time needed for 
infusion. It would be obvious to one of ordinary skill in the art to utilize a high Brix infusion bath 
for the product to reduce time. It would be obvious to one of ordinary skill in the art to expect 
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that any suitable fruit/juice could be utilized including red tart cherry juice as a matter of 
consumer preference. Phillips teaches Phillips teaches a method of preparing shelf-stable fruit 
such as tart cherries by immersing fruit in a bath of sugar syrup and then drying with hot air at a 
temperature effective for pasteurization such as from about 80°C (176°F) to about 95°C (203°F) 
(col 5 lines 25-26), which is about applicant's temperature range in order to make the product 
shelf stable. It would be obvious to one of ordinary skill in the art to dry the product at this 
temperature in order to make it stable. 

15. With regard to claims 22 and 25, Kraut et al failed to disclose freezing cherries in water. 
However, Hirotomo teaches a fruit such as cherry having high sugar content. The fruit is washed 
with water, drained and frozen preferably within 60minutes with a quick freezer in order to 
prevent the fruit pulp from damage. It would be expected as an obvious alternative step as taught 
by Hirotomo to freeze the cherries in order to arrive at the same freezing point of the cherries. 
With regard to claim 23, Kraut et al disclose a method of making cherries comprising the steps of 
providing brined cherries, leaching of the cherries to lower the level of residual sulfur dioxide of 
lOOppm or less, which encompasses 50ppm or less as recited by applicant (col 1 lines 33-34, col 
2 lines 24-26), and then finally adding flavor and sugar (col 2 lines 59-61). The leached cherries 
are immersed in a sweetener syrup consisting essentially of high fructose corn syrup comprising 
a red coloring agent (col 1 lines 60-66). Red cabbage juice is a well-known red coloring agent in 
the art and it would not have involved an inventive step to utilize this colorant. Kraut et al also 
disclose a Brix value from about 65 to about 75 (col 5 lines 1-2). However, Kraut is silent as to 
the addition of lemon juice. Kahn et al teach a method of infusing fruits and that conventional 
food additives maybe added to the post-infusion bath including flavoring agents, colorants, etc. 
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Suitable flavorings include caramel, fruit, etc (col 7 lines 58-64). Phillips teaches a method of 
preparing shelf-stable fruit such as tart cherries by immersing fruit in a bath of sugar syrup and 
then drying with hot air at a temperature effective for pasteurization (col 3 lines 52-67) such as 
from about 80°C (176°F) to about 95°C (203°F) (col 5 lines 25-26), which is about applicant's 
temperature range. Kraut et al is silent as to adding lemon juice, however, it would be obvious to 
one of ordinary skill in the art to modify Kraut et al with the teachings of Phillips and Kahn et al 
by utilizing any flavoring agent such as lemon juice or natural black sweet cherry flavor as 
recited by applicant and utilizing a pasteurizing step in order to impart stability of the product. 

1 6. With regard to claim 24, Kraut et al disclose freezing the processed product (col 5 lines 
63-67). 

1 7. With regard to claim 26, Kraut et al disclose brined cherries such as whole cherry fruit, 
fruit pieces, etc (col 2 lines 30-36). 

Response to Arguments 

18. Applicant's arguments and declaration with regards to claims 1-20, 22 and 25 have been 
considered but are moot in view of the new ground(s) of rejection. Applicant argues that Kraut et 
al or Hirotomo do not disclose freezing cherries in water. However, freezing fruits in water is 
well known in the art as evidenced by Rejimbal Jr. et al that teach a method of preserving fruits 
by placing in a liquid (for example water) having a freezing point higher than that of the fruits 
(abstract, col 3 lines 10-24). It would not have involved an inventive step in freezing cherries in 
water as instantly claimed by applicant. 
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1 9. Regarding independent claim 23, applicant's argument that the examiner's conclusion of 
obviousness is based upon improper hindsight reasoning, it must be recognized that any 
judgment on obviousness is in a sense necessarily a reconstruction based upon hindsight 
reasoning. But so long as it takes into account only knowledge which was within the level of 
ordinary skill at the time the claimed invention was made, and does not include knowledge 
gleaned only from the applicant's disclosure, such a reconstruction is proper. See In re 
McLaughlin, 443 F.2d 1392, 170 USPQ 209 (CCPA 1971). One of ordinary skill in the art would 
expect that lemon juice is inherently functions as a lemon flavorant and therefore it would not 
involve an inventive step utilizing any flavoring agent such as lemon juice or natural black sweet 
cherry flavor as recited by applicant. Besides it is unclear how lemon juice is different from a 
lemon flavorant because they both contain lemon. 

20. Regarding claim 12, applicant argues that the less than five days disclosed by Kraut et al 
only applies to the immersion step and that the infusion step of about 6 hours to about 15 hours is 
significantly less than the immersion step taught by Kraut. However, Kraut et al discloses that 
the method of its invention involves two steps leaching and immersion (col 2 lines 23-29). The 
leaching step takes 24-48 hours (col 3 lines 39-41) and the immersion step takes less than about 

5 days or 2 days as disclosed in claims 4 and 5. Overall, it would be obvious to one of ordinary 
skill in the art that this two-step method takes less than about one week as instantly claimed. 
Besides the term "about" as instantly claimed does not provide a specific time duration. 

21 . Regarding claims 21 and 22, applicant argues that the infusion is not merely a matter of 
infusing at a faster rate but rather to higher soluble solids content. However, Kahn et al teach as 
cited in the prior office action, the infusion process maybe limited to the use of two infusion 
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baths so long as the about 32-55% water-soluble solids content is reached in the fruit (col 4 lines 
1-5). Therefore, it would not have involved an inventive step to utilize a two-step infusing 
process. 

Regarding applicant's declaration; 

Statements 6 and 7: As stated above, it is well known to freeze fruits in water for the purpose of 
preservation as evidenced by Rejimbal et al. 

Statement 8: addition of lemon juice or any other juice not excluded by the claims. Scope of 
invention, particularly claims 1-22, is not directed to the making of black cherries. 
Statement 9: Applicant's opinion while considered, is not substantiated by data. Applicant is 
speculating about the completion time of the process steps. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Adepeju Pearse whose telephone number is 571-272-8560. The 
examiner can normally be reached on Monday through Friday, 8.00am - 4.30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 571-272-1398. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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